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Marilyn McClure-Demers Has Enjoyed a Career of Inclusivity

Throughout her 27 years in the legal profession, Nationwide’s Marilyn McClure-Demers has worked to bring conversations

around diversity into the spotlight
By Lori Fredrickson

When Marilyn McClure-Demers
looks back on her long history of
fostering diversity and inclusion in
the corporate world, she compares
it to keeping your foot on the gas
pedal. If you run out of gas on level
terrain, you go nowhere, and if you
take your foot off the gas while
working your way up an incline, you
can go backwards. “There needs to
be a continued appreciation for the
importance of an inclusive work
environment,” the vice president
and associate general counsel of
Nationwide says. “There’s a moral
imperative here, and it’s incredibly
important to keep that on the
horizon.”

Over the course of her 27-year
career as a legal professional —
including her earlier work in private
firms and her latest in-house counsel
position at Nationwide, where she has
been for the past 11 years, and where
she currently oversees corporate,

IP, financial services, litigation, and
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Associate General Counsel,
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Management; Nationwide Mutual
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discovery management — she has
championed these beliefs through
involvement with a broad roster

of outside associations, through
internal diversity efforts, and through
mentorships and sponsorships. The

work is something she sees as a
calling.

It all began early in her career,
after she earned her JD from West
Virginia University and began doing
legal work in the coal industry.
There, she often encountered many
challenges as a young female lawyer,
and in her later work at firms and
businesses in Illinois, Pennsylvania,
Ohio, and elsewhere, she overcame
perceptions associated with being a
native of West Virginia, a region that
has often been stereotyped.

What she learned from
these experiences was to create
opportunities for herself and to
challenge herself to look for people’s
strengths in their differences. She
wanted to help others get ahead.
“Everyone is different and we know
it,” McClure-Demers says, “but the
extent to which we differ — and the
extent to which leaders and others are
committed to learning the differences
— varies greatly.” W

Welcome Leadership Institute Class of 2018-19

On Thursday, September 13, The Ohio
Women’s Bar Foundation kicked off
the 2018-2019 Leadership Institute
Class with a tasty dinner at Latitude
41 in Columbus. Leadership Institute
Co-Chair and OWBF Vice President,
Yukiko “Kiko” Yee, welcomed the
class and gave a brief introduction
by sharing her own experience in the
program. Six members of the Ohio
Women’s Bar Foundation joined the
class and were able to share how the
Leadership Institute impacted them
and their careers. After a fun night

getting to know one another, the class
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came back together on Friday morning
for their first session.

The Leadership Institute was
honored to have Betty Montgomery,
Montgomery Consulting Group, kick
off the first session by sharing her
personal experience in addressing
“Leadership Issues for Lawyers”.

James D. Thomas Law, partnered
with Vorys, Sater, Seymore and
Pease led a discussion on strategies
for business development by using
effective communication and
leadership skills. Finally, the class was
presented with two panels discussing

Betty Montgomery, Montgomery Consult
Group, kicked o the 2018-19 Leadershig
Institute by teaching our class about
Leadership Issues for Lawyers

the importance of “Rainmaking and
Business Development and Business
Development” from an in-house
perspective. W
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Update: Equal Pay for Equal Work: It’s the Law!

By Beth Schneider Naylor and Ashley Ramm, Frost Brown and Todd Cincinnati

Last summer, OWBA published an article,
Equal Pay for Equal Work: It’s the Law!,
which detailed lawsuits filed against Bigl.aw
firms by female Partners for inequitable pay.
Present in each suit was the big unknown — are
Partners protected as “employees” under the
Equal Pay Act and Title VII?

Leaving the question unanswered,
Campbell v. Chadbourne & Parke LLP,
settled in March of 2018 for $3.1 million.
Campbell, while a Partner at Chadbourne,
filed suit in 2016 alleging that Chadbourne
paid women less than men. Out of the
settlement, Campbell, now a former Partner of
the firm, is set to receive $1 million — another
$1 million will be split between the two other
Partners who later joined the suit. While this
settlement may be viewed as a win for the
women involved (even though Chadbourne escaped admitting
liability), the case is no longer alive to answer whether female
Partners can pursue Equal Pay claims.

Also mentioned in the OWBA article published last summer,
Doe v. Proskauer Rose LLP has yet to be decided. It too begs
the question of whether Partners can be considered employees
under the Equal Pay Act and Title VII. Among other allegations,
the suit against Proskauer Rose alleges unequal pay for women
— that male Partners earn more than double of female Partners’
salaries. Just this year, the attorneys for the plaintiff, Jane

. . Doe, released her
Public Private Sectors identity. Ironically,

Connect the plaintiff is
Annual Statewide CLE Connie Bertram
who heads up the

firm’s D.C. labor
and employment
practice and also
co-heads the firm’s
whistleblowing and
retaliation group.
In its defense, in
addition to denying
the alleged gender
discrimination,
Proskauer Rose
unsurprisingly argues
that Bertram should
not be allowed to
pursue the action
because a Partner is
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considered a business owner and not an employee.

In 2018, Dawn Knepper, a female Partner at the employment
firm Ogletree, Deakins, Nash, Smoak & Stewart, P.C., filed
suit against the firm for gender bias, seeking $300 million. The
complaint alleges discrimination against female Partners in
the form of pay, promotions, and other opportunities. Knepper
contends the firm selects men more often than women for
business pitches and does not provide the same training and
development opportunities for women as they do men. Roughly
80% of Ogletree’s equity Partners are male and Knepper argues
that female Partners are left to handle the administrative tasks
and the bulk of the legal work, which provides minimal impact
on compensation. In response to the suit, Ogletree reiterated its
past practices to promote equality and the firm’s dedication to
diversity and gender inclusion.

In arecent U.C.L.A. Law Review article, the author argues
for Title VII's operative language to be reinterpreted — that it
should be unlawful for an employer to discriminate against
“any individual” and not just an “employee.” As pointed out
by the Law Review article, the actual language of Title VII’s
discrimination prohibition section states that employers may
not discriminate against “any individual” — not employees.
Under this textualist approach, it would be unlawful for
employers to engage in discrimination against any individual,
including equity Partners.

To further bolster this argument, though not mentioned in
the Law Review article, the Supreme Court recently defined
the word “any” when deciding who may challenge issued
patent claims before the Patent Office, based on the applicable
statute. In SAS Inst., Inc. v. lancu, Justice Gorsuch opined
that ordinarily and in the context of the statute, “any” means
“every.” Thus, by applying a textualist interpretation of Title VII
in conjunction with Justice Gorsuch’s recent Opinion and the
Equal Pay Act of 1963, it is illegal for law firms to discriminate
against female Partners by paying them less than their
equivalent male Partners. Unfortunately, the Supreme Court, or
any court for that matter, has yet to make this distinction.

As Doe v. Proskauer Rose LLP and Knepper v. Ogletree,
Deakins, Nash, Smoak & Stewart, P.C. proceed, courts may
have the chance to send a message to Biglaw that it is illegal
to discriminate against all individuals working for the firm,
including Partners.

Recommended Reading/Viewing:
“Balancing the Scales” (2016) directed by Sharon Rowen

Note about Ashley Ramm: Ashley Ramm is a 3L at the
University of Cincinnati College of Law and was a 2018
Summer Associate at Frost Brown Todd LLC. W
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Carpenter: A Reason for Limited Optimism

By Benjamin Dusing and Augustus Flottman

As any white-collar

| practitioner will tell

| you, the significance
¢+ of personal
communications as
evidence cannot be
overstated. The issue
in all white-collar
cases is a question of
intent. But because
there is no direct
evidence of intent,
the government
must make its case
with circumstantial
evidence. Emails, text messages,

and social media communications
are absolutely critical in this

regard. Consequently, judicial
determinations about the admissibility
of such evidence can be outcome
determinative.

Of course, there are multiple
avenues for the government to obtain
personal electronic communications
or similar data. Commonly, the
government simply executes a warrant
and seizes computers and servers on
site. But this is not always possible
in our digital world, and often
impractical. The government can
request such communications, but the
Fifth Amendment production privilege
is another obstacle to compulsive
disclosure.

Consequently, for the government,
third-party electronic service
providers (“ESPs”) are increasingly
becoming a key point of access
to an individual’s electronic
communications and data. This is
because data from hand-held devices
is typically automatically stored by
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ESPs and can be accessed without
physical control over the particular
device simply by logging into a cloud
server or other remote access point.
Law enforcement’s new focus on
obtaining information from ESPs
directly makes the issue of Fourth
Amendment protection to digital
personal communications that much
more relevant.

Under the so-called “third-party”
doctrine, an individual enjoys no
Fourth Amendment protection in
information he or she voluntarily
turns over to a third-party, even where
confidence is placed in the third-party.
Smith v. Maryland, 442 U.S. 735,
743-44,99 S. Ct. 2577, 61 L. Ed. 2d
220 (1979). However, this historical
doctrine does not translate well to
our modern reality. Even where an
individual opts out of backing up their
devices to cloud servers, just the use
of technology in everyday life, by
its mere operation and often without
any affirmative act, involves the
transmission of the utmost personal
and sensitive information through
the networks or applications of the
ESP. As the U.S. Supreme Court
itself observed in Riley v. California,
the use of smartphones and inter-
connected devices are no longer just a
mere convenience, “‘but are necessary
to participate in the modern world.”
Riley v. California, 134 S. Ct. 2473,
2494-95 (2014). Accordingly, the
notion that the transmission of data
to a third-party ESP is necessarily
voluntary simply because it occurs
by mere operation of a device is
tragically outdated. Clearly, the law
needs to reflect the new digital reality.

The law recently evolved
significantly in this regard by virtue
of the U.S. Supreme Court opinion
in Carpenter v. United States, 201
L. Ed. 2d 507 (2018). Carpenter
v. United States asked the Court to
decide whether an individual has a
reasonable expectation to privacy
under the Fourth Amendment to cell-
site location information (“CSLI”),
notwithstanding the fact that this
CSLI is shared with a third-party
ESP (the wireless carrier), such that
the government must get a warrant to
obtain CSLI from the wireless carrier.
Carpenter v. United States, 201 L. Ed.
2d 507, 519-20 (2018). CSLI, which
provides a catalogue of an individual’s
precise location and movement,
is one of the many types of data
that is stored and collected by our
wireless carriers and other ESPs. In
Carpenter, the Government obtained
court orders pursuant to the Stored
Communications Act to obtain CSLI
from wireless carriers. Id. at 516; see,
18 USC § 2703. Carpenter moved
to suppress the CSLI as evidence
obtained in violation of his reasonable
expectation of privacy under the
Fourth Amendment. Id. The district
court denied Carpenter’s motion, and,
after conviction, Carpenter appealed
to the U.S. Court of Appeals for the
Sixth Circuit, which affirmed. Id. In
doing so, the Sixth Circuit found that
Carpenter did not have a reasonable
expectation of privacy to the CSLI
because he had voluntarily shared that
information with a third-party (the
wireless carrier). The Supreme Court
granted certiorari.

The Supreme Court reversed,
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finding that there was a reasonable
expectation of privacy in the CSLI
data that was gathered by the wireless
carriers. It is firmly established that
an individual maintains a reasonable
expectation of privacy as to their
physical movements, and, prior to
the digital age, law enforcement
could only monitor an individual’s
movements for a limited period of
time. CSLI, however, provides law
enforcement the ability to secretly
monitor and catalogue every single
movement of an individual over a
period of several years. 1d. at 521.
Noting that a cell phone is essentially
an extension of human anatomy in
the modern world and observing the
qualitative nature of CSLI, the Court
found a mechanical application of
the third-party doctrine inappropriate
because CSLI is not exactly
voluntarily shared with a wireless
carrier. Instead, it is shared simply by
the mere operation of a cell-phone,
without any particular affirmative act
of the user. Id. at 524.

The most important aspect of the
Court’s opinion was its recognition
that a straightforward, mechanical
application of the third-party doctrine
was a square peg, round hole analysis
given “the seismic shifts in digital
technology.” Id. at 523. In this
regard, Carpenter represents a major
step forward in terms of our Courts
recognizing that the technological
advancements of the last decade
require more thoughtful application
of law developed in past decades. On
the other hand, however, the Court
expressly limited its holding to CSLI
data, and declined to weigh in on the
many other types of highly sensitive
personal information that is shared
with ESP’s by the mere operation

of a device or use of a service or
application. Id. at 525. Thus, the
larger issues remain unresolved to
some degree.

There are reasons for the defense
bar to be less optimistic that the
U.S. Supreme Court’s decision in
Carpenter represented a critical
pivot in the Court’s approach to the
Fourth Amendment in the modern/
digital age. Courts have declined to
read Carpenter broadly. For example,
in United States v. Ho et al, 1:17-
MJ-08611 (S.D.N.Y 2017), the
defendant provided the password to
his smart devices to law enforcement
before law enforcement read the
defendant his Miranda rights. The
defendant sought to suppress the
communications retrieved from the
smart devices as fruit of the poisonous
tree. Under existing precedent,
United States v. Patane, 542 U.S.
630 (2004), statements obtained in
violation of Miranda rights do not
require the suppression of physical
objects found as a result of those
statements. The defendant relied on
Carpenter, however, to argue that
in today’s digital age, non-digital
precedent (such as Patane) should
not be applied to the electronic
communications on smart devices.
Unfortunately, the Court rejected this
argument. The court reasoned that
self-incrimination is not implicated by
the admission of evidence that is the
physical fruit of a statement obtained
in violation of Miranda, and therefore
the communications retrieved from
the defendant’s smart devices were
admissible.

The Court’s refusal to mechanically
apply the third-party doctrine in
Carpenter engendered optimism that
our courts are beginning to recognize
the problems inherent in fitting

the square analog era law into the
round hole of the digital era. But the
defendant’s unsuccessful invocation of
Carpenter in cases like United States
v. Ho illustrates the bevy of issues left
unresolved by the Supreme Court’s
narrow holding in Carpenter, and
the dimming of hope that Carpenter
ushered in a new era of digital-age
Fourth Amendment jurisprudence.
The bottom line is that we live
in a world where technology is an
intimate and necessary part of daily
life, and transmitting personal data
to electronic service providers is
inescapable. There is nothing truly
“voluntary” about participating in
it. The importance of electronic
communications as circumstantial
evidence of intent in white-collar
cases will queue up dozens of
appealable issues as white-collar
defense attorneys, like in United
States v. Ho et al, ask courts to
develop new rules, doctrines, and
exceptions as cutting-edge as the
technology that requires them. As our
justice system continues to stack the
deck against defendants, it is more
important than ever that experienced
white-collar defense attorneys are
engaged to properly frame these
issues before the courts.

Ben Dusing is a former federal
prosecutor in the Southern District of
Ohio and Eastern District of Kentucky.
Augustus Flottman is an associate at
Faruki + who practices in the area
of white-collar criminal defense. Ben
and Augustus have represented several
high-profile defendants in some of the
most significant white collar matters
federally prosecuted in the Southern
District of Ohio and Eastern District
of Kentucky in recent years. B
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Unwind and Connect with Thirty-One
Gifts: A Success

Unwind and Connect with Thirty-One took place on August 23, 2018 at Thirty-
One Gifts in Columbus, Ohio. Sponsored by Vorys, Sater, Seymour and Pease, this
networking event included a tour of Thirty-One and an educational presentation by
Thirty-One Leaders.

The Ohio Women'’s Bar Association members and guests enjoyed learning about
Thirty-One Gifts and their endeavors to help women of all ages, all around the world.
Thank you to Vorys, Sater, Seymour and Pease for sponsoring and to Thirty-One for
kindly hosting this beautiful event.

Follow us on Social Media

The OWBA and OWBF can be found on Facebook, Twitter and LinkedIn.
Join our groups, like us and connect to us to share information and connect
with women attorneys across Ohio.

[i http://www.facebook.com/OhioWomensBarAssociation

ﬂ http://www.facebook.com/ohioWBF

http://www.twitter.com/OWBA

http://www.twitter.com/OhioWBF

m®htt ://www.linkedin.com/Group/OhioWomen’sBarAssociation
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